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IULX C - 11ft. or LDII 9G?&mCAlfIQU. lB.

LODS Co..unications, Inc. ("LODS") hereby files its

reply ca.aents in response to co..ents filed by other parties in

reqard to the Notice of Proposed Rul.BAking ("Notice") in the

above captioned proceeding. 1

I. I ....OOVCfIOif

LODS continues to believe that, in order to prevent

hara to certain seqaents of the interexchange marketplace and to

adhere to the statutorily-circumscribed terms of it permissive

authority, the Commission must make several important changes to

it, propos.d revised Schedule of Regulatory Fees for Fiscal Year

1995. LOOS subaits that any fee structure adopted by the

coaai••ion for interexchange carriers should only apply to retail

products and services to avoid placing an excessive burden on

re.ale carriers. LOOS, joined by a number of commenters, also

believe. that the proposed fees for fixed earth stations are

exc••sive and are not based on explicit statutory cost factors as

required by Congress. A number of co..enters also agree with

LODS that the Commission's regulatory fees should apply to new

Notice of Proposed Ruleaaking, MD Docket No. 95-3, FCC
95-14, released January 12, 1995.
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services and should iapose higher fees on those co..on carriers

that iapose greater regulatory costs on the co..ission.

xx. l ......ZCJIAIICI. a_ULA'l'Oay I'BB•••OULD .B BUBO 011 ...,AXL
CV8'l'OKD mrX'l'.

In its initial co...nts on the Notice, LOOB described

at great length the exce.sive burden that the Co..ission's

proposed fee structures would place on interexchange resale

carriers. 2 A number of commenters shared LOOS' concern that the

propo.ed structures would result in resellers paying the

regulatory fee at least twice -- once directly to the FCC and a

second tia. indirectly through the rates charged by underlyinq

carriers and thus force resellers to bear a disproportionate

2

share of the interexchange regulatory fees. 3 Hertz Technoloqies,

Inc. ("Hertz") expressed the concern well when it said:

This will result in a resale penalty that will both
increase the cost to the end user and also reduce the
difference between the re.eller's rate and the
typically higher rate of the facilities-based carrier.
These coabined effects are inequitable, will daaage
re.ellers' ability to co.pete in the marketplace, and
will iapede the price co.petition that has been at the
center of the Co..ission's resale policy.4

In its initial comments, LOOS explained that the

ca.aission could remedy this deficiency of its proposed fee

structures by applying the fee only to retail interexchange

aa. LOOS Co..ants at 4-18.

3 ... GTE's Co...nts at 6; TRA Co...nts at 7; ACTA C~nts
at 5; Ca.pTel C~nts at 6; Hertz Technoloqies, Inc., Co...nts
at 4; AVIS Comments at 2.

Hertz Comments at 4.
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product. and servic.. -- products and service. sold from one

carrier to another for the proposes of resale would be exempt

from regulatory fees. 5 Several comaenters suggested that the

re••le double payment issue could be resolved by excluding

re.ellers fro. the direct payment of regulatory fees.' Although

this approach may be viable for pure switchless resellers, it

would provide no relief for facilities re.ellers who would pay

fee. directly based on their presubscribed lines and indirectly

through the charges on their leased facilities. 7 The most

equitable and consistent method to avoid placing an excessive

burden on interexchange resale is to apply the fee only to retail

products and services as reco..ended by LOOS in its co...nts.

This would prevent double collection from any type of resale.

Many parties concur with LOOS that calculating carrier

regulatory fees based on the number of customer units is more

appropriate than basing the fees on minute. of use ("MOU").8

LDOS continues to believe that the customer unit approach,

applied solely to retail products and services as described above

,
at 6.

a.. LDOS Co...nts at 16-18.

GTE Comments at 7; TRA Comments at 9; Hertz Co...nts •

7 Defining the class of res.llers to be exe~t from fees
may prove difficult. Even carriers that own and operate their
own network. le••e facilities from other carriers when it does
not make economic sense to build or augment their own facilities.

I ~ LDDS Ca.ments at 18. see al.o Bell Atlantic Co...nts
at 1-2; MCl Ca.aents at 2-4; Sprint Comments at 2-4; TRA Co..ents
at 9-10; Hertz Comaents at 5-6.
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and in its Co...nts, is the better ..thad of calculating

regulatory fe.s. 9

Several parties suqqest that, rather than either of the

alternatives proposed by the co.-ission, regulatory fees should

be based on total interstate revenue in a manner similar to the

way Telecoaaunications aelay Services ("TRS") is funded. 10

WilTel, Inc., which was acquired by LODS on January 5, 1995, was

a consistent opponent of basinq fundinq mechanisas on total

interstate revenues and opposed this approach when it was

proposed by AT'T with reqard to 1994 regulatory fees. ll Chief

aaonq its proble.s, a total interstate revenue fundinq .echanism

does not recoqnize the presence of resellars in the .arketplace

and SUbjects resellers to the double collection burden described

above. It was the TRS fundinq mechanism that prompted the House

Ca.aerce Co.-ittee to say:

Any fUndinq ..chanis. that i~ses charqes on both
reaellers and facilities-based providers should be
rationalized so that it does not result in a "double­
counting" of the fee i~aed on resellers. The
C~ittee is aware that the Teleco.-unications aelay
service fund recognizes no such distinction between
re.ellers and facilities-based providers. As the
Caaaission davelops new fundinq .echanis.s, the
Committee believes that it must pay heed to the reality

9 Several parties noted that the Co..ission aade an error
in calculatinq the proposed per minute fee. a.. AT'T Co...nts at
8, Mel Co...nts at 4-5; HYNEX Coaaents at 3. If the MOU approach
is adopted by the Commission the fee should be .04 per 1000
.inutes of use.

10 .... AT'T COIIII8nts at 2-7; US West Co...nts at 5-8; sac
Co...nts at 2-4; NECA Comaents at 2-5.

11

1994.
~ WilTel Comments, MD Docket No. 94-19, filed April 7,



13

5

of the aarketpl.ce and not result in an unfair "double­
countinq" on so.. teleco_unication. providers. 11

If the co..is.ion decide. to adopt a fUndinq mechanism ba.ed on

inter.tate revenue., it must apply the fee. to retail revenue.

only to avoid the double-countinq of the fee assessed on

resellers.

III. __088 cc.JI_ a......." .,.. a~Y ._
...ISD .... ftA7IOIIa .. noLLY 1.. a. ... JIOII
&am 011 nB BULlCIT .TAlfIJ'1'OJlY C08~ .AC'IOJl. RJlQUlaBD BY
COIIGR•••

A .izable number of comaenters join LODS in takinq

.tronq exception to the FCC's proposed fee structure for fixed

e.rth .tations. 13 Many of the COEDenters point out the often

••veral thousand percent increa.e in fixed earth station fees

that they would be required to pay under the proposed revi.ed

Schedule. 14 Several parties note correctly that the fee amounts

th....lves are not substantiated by any data presented in the

11 Mert AD tM P"r.l enUunic.ticm' COWi••iOO
AytbAri••tiqn Act of 1"4, Co_ittee on En.rqy and Co...rce, u.S.
Hou•• of R.pre••ntatives, 103rd Congress, 2nd Session, Report
103-844, october 6, 1994, at 11.

IAa LODS Comments at 19-22.

U MCTA Co...nts at 17 (10,000 percent increase in fix.d
••rth .t.tion fe•• over 1994); CATA C~nts at 1 (ov.r 8,000
percent incr•••• in f ••• over 1994); COMBAT Video C~nt. at 6
(3,000 perc.nt incr.... in fees over 1'94); IDS Co...nts at 3
(fe...re over 3,000 ti.es qreater than in 1994); WCAI Co nts
(tee••re al.ast 500 ti.e. qreater th.n in 1994); AP Co nts at
2 (f... are 60 ti... qreater than in 1994); Cable Coap.nie.
C~nt. at 2 (fee. increased from $6.00 in 1994 to al.a.t
$60,000.00 in 1995); COMSAT Video Couaants at 1 (fees increased
from $2,646.00 in 1994 to $250,000.00 in 1995).
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Rotia. 15 In tact, accordinq to one co_nter, it appears that

the caa-is.ion has siqnificantly miscalculated the proPO••d

transmit/transmit-receive earth station tees by undercountinq the

total nuaber of payee units by nearly 13,000; correctinq this

error alone would lower the fee for these earth stations from

$185.00 to $111. 00 per meter .16

Co..enters also aqree with LDDS that the co..i.sion has

not given adequate justification to utilize its limited

peraissive authority in order to apply a totally different fee

structure for fixed earth stations than the one intended by

Conqr•••• 17 The FCC failed to analyze the proposed chanqe und.r

tha strictly-delin.ated terms of the statute; for example, no

chanqas in rules or law have affected fixed earth stations, and

no statutory benefits factors were considered by the

Co..i ••ion. I • The Commission also made no "public interest"

findinqs that are required by the statute in order to adopt

adjustments to the Schedule. 19 Moreover, co_enters are in

aqr....nt that the FCC's enforcement, policy and rule.akinq,

HCTA Co...nts at 17; COMSAT Video Comments at 5-6.

16 COMSAT Video Co_ents at 8-9. The .rror noted here and
in n. 9 above provide a.ple example of why LDDS reco...nd. that
the Ca.ai••ion te.t it. fee structure before settinq the rate. to
be paid. a... LeDS Co...nts at 31.

17 BOS Co...nts at 2-4; NCTA at 16-17; WCAI Co..ants at 3-4;
Cable Companies Co..ents at 3-4; CATA Comments at 3-4.

1. BOS Co...nts at 4; HCTA Comments at 17-18; WCAr Co...nts
at 3-4; COMSAT Video Comments at 7.

19 Cable Companies Comments at 4-6.
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int.rnational activities, and user inforaation services related

to .arth stations are negligible, and c.rtainly have not

incr.a.ed .ince 1994. w Given these serious infirmities in the

Iotice, it is obvious that the FCC's resulting cost allocation to

the fixed earth stations category must be revised downward

becau•• it is wholly excessive and without adequate

ju.tification. 21

IV. 1ftIJI:roc'8 ~. 8110ULD U.LY IJlO _ ••VIC", AlII) IIIOULD
IDO.. 81._ ..- O. Doe. COMII_ cuaID D'lI!'IU nICS
Iuoa. CJJlD!''' R_OU'l'ORY 008'1'8 OJI D. COIIIlI88IO.

Like LOOS, several co..enters agreed that providers or

lic.n.... of neWly-recognized co..unicationa servicea, such aa

Personal Co..unications Services ("PCS"), Low Earth Orbital

("LEO") satellite service, comaercial Mobile Radio Service

("CMRS"), Direct Broadcasting Satellite ("OBS") service, and

vid.o dialtone ("VDT"), should not be exempt from paying their

fair share of regulatory fees. n NYNEX states that All wireless

service parties responsible for regUlatory costs should pay an

equitable part of those costs. n As one example, NYNEX points

W AP Co...nts at 3i HCTA Co...nts at 18i WCAl Co...nts at
4i CATA Co..ants at 4; COMSAT Video Co..ents at 12-15.

21 AP Co...nts at 4i NCTA Co...nts at 18; Cable Coapanies
Co-.nts at 3-4; COMSAT Video Co_ents at 7. One co_nter even
.uqq••ts that, at ainiaua, the FCC should und.rtake a d.tailed
accounting which s.ts forth the line it•• costs and specific
activities allocated to each fixed earth station. COMSAT Video
Co-.nts at 7-8.

~ LDOS Comments at 22-26.

NYNEX Comments at 4-6.
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out that a .ignificant portion of the FCC's fe. increase can be

attributed to "the CORaission's exhaustive, co.t-intensive PCS

related activities which began in early 1994."~ Alltel also

notes that the FCC's rationale for excusing certain classes of

services froa paying fees -- the negligible amounts of FTEs

assiqned to these service. other than for application

proc.s.inq -- ignores the fact that "rulemakinq, not application

proce••inq, is the core justification for the i.position of

regulatory fees under section 9 of the Act. 1125 Thus, Alltel

urges the Commission to develop an equitable method to recover

the ruleaaking expense associated with new services. LDOS

agr••••

Ca..ent.r. also concur with LDOS that the FCC's

Schedule should distinguish among groups of co..on carriers based

on the regulatory costs imposed, and the benefits received.~

The Competitive Telecommunications Association ("CompTel") argue.

that Conqress requires the FCC to ensure that "fees are collected

fro. each entity in proportion to the amount eXPended by the

ca.ai••ion on enforceaent, rule..kinq, and end user information

activities associated with the entity."v CompTel states that

entities SUbject to deregulation or streamlined regulatory

oversight, or which require only sporadic enforcement or

lsi. at 6 n.6.

Alltel Co..ants at 3.

a.. LDOS Comments at 26-29.

CoapTel Comments at 2.
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policyaakinq attention, iapese a s..ller burden on the

Co..i ••ion's resources, and thus should pay less in f ••• than

.are heavily regulated entities.~ As LDDS pointed out in its

initial co..ents, there is a huge and obvious distinction between

doainant co..on carriers -- AT&T and the Regional Bell Operating

Co.panie. (-RBOCs") -- and nondominant carriers, in teras of the

regulatory costs iaposed on the Federal government. The

Cc.aission should recognize this crucial cost distinction by

adopting a cost-based fee structure which imposes higher

regulatory fees on dominant carriers.

V. COIICLU8IOII

For the reasons stated above, LDDS urges the co..ission

to revi•• and clarify its proposed 1995 fee schedule. Doing so

in the .anner recommended here and in LDDS' Comments will ensure

equity among industry participants and a continuation of the

growing competition in the long distance marketplace.

February 28, 1995

Respectfully submitted,

tf6!!!:tfJtl!
Richard L. Fruchterman
Richard s. Whitt
LDDS Communications, Inc.
1825 Eye street, N.W.
Suite 400
Washington, D.C. 20006
202/429-2035

B 14. at 2-3. Alltel alao atatea that tbe co..is.ion .ust
fairly allocate PTBs a-ant various services within each Bureau
-so that PTa. and the re.ulting te.s ~re closely approxiaate the
level of regulation of a partiCUlar service." Alltel Co...nts at
5. LDDS agrees with Alltel's proposal.
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I, Cecelia Y. Johnson, hereby certify that on this 28th day
of PaBruary, 1995, true copies of the foregoing "REPLY COMMENTS
OF LDDS COMMUNICATIONS, INC." were hand delivered to each of the
parties listed below.

Willi.. F. caton
Actinq secretary
Federal Cc.aunications co.-ission
ltoOII 330
1919 • street, N.W •
• altbift9ton, D.C. 20554
(original and nine copies)

International Transcription Service
1919 • street, N.W.
Washington, D.C. 20554


